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 1.  TIME:  9:00   CASE#: MSC12-01289 
CASE NAME: LEE  vs.  BHAK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALLEN BHAK 
* TENTATIVE RULING: * 
 
 Defendants Allen Bhak, individually and d.b.a. Cosmopolitan Realty’s Motion for 
Judgment on the Pleadings as to the Third Amended Complaint’s Causes of Action for Breach 
of Fiduciary Duty and Constructive Fraud is denied. 
 
 Defendants bring this motion for judgment on the pleadings, pursuant to Cal. Code of 
Civ. Pro. §438, on the ground these causes of action are time-barred.  Plaintiff alleges 
Defendants Bhak and Cosmopolitan Realty created, accepted and acted in a fiduciary 
relationship for the benefit of Debtor Lee, as her real estate agent/broker.  Plaintiff alleges 
Defendants failed to disclose certain material facts to Lee, including the Sellers’ financial 
condition, before inducing her to purchase the business and close escrow. Escrow closed on 
August 29, 2008 on Plaintiff’s purchase of the business.  Instead of purchasing the premises 
where the business was located, Plaintiff entered into a 5-year lease, but failed to obtain a non-
disturbance agreement with the holder of the security.  The Sellers/Lessors defaulted on the 
mortgage and Lee was evicted in November of 2010.    
 
 Plaintiff filed this action on May 24, 2012.  Defendants have argued that a real estate 
agent’s duty terminates when the transaction ends (escrow closes) and there are no post-
escrow duties.  Menzel v. Salka (1960) 179 Cal.App.2d 612, 623. Therefore, the action accrued 
on the close of escrow on August 29, 2008.  Therefore, they argue, this action filed on May 24, 
2012 is time-barred. 
 
Procedural Issue 
  
 Plaintiff argues this motion is an attempt by Defendants to take a “second bite at the 
apple.”  On July 16, 2014, Defendants filed a Notice of Demurrer to the Third Amended 
Complaint on the ground the claims were time-barred.  The court overruled the demurrer to the 
5th and 7th causes of action.  Since there has not been a change in law, the motion for 
judgment on the pleadings must be denied. CCP § (CCP § 438(g)(1).)   
 
 The court disagrees with Plaintiff. Defendants demurred to the 5th and 7th causes on the 
ground the new allegations in the Third Amended Complaint contradicted the deposition 
testimony.  The Demurrer to the Third Amended Complaint (“TAC”), Defendants states:  
 

“Defendants… hereby demur to…Third Amended Complaint as a real party in 
interest…on the following grounds:  
 
5th Cause of Action—Breach of Fiduciary Duty  
 This cause of action fails to state facts sufficient to constitute a cause of action 
under CCP § 430.10(e) on the following grounds: 
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(a) Plaintiff is barred as a matter of law from pursuing this cause of action under 
Stencel Aero Engineering Corporation v. Superior Court of the City and County of 
San Francisco (1976) 56 Cal.App.3d 978 per his [Kendall, the Bankruptcy 
Trustee] and Janet Lee’s November 22, 2013 and November 11, 2013 deposition 
testimony attached to the accompanying declaration of Edward McCutchan that 
contradicts the allegations of the Third Amended Complaint. 
 
7th Cause of Action—Constructive Fraud 
This cause of action fails to state facts sufficient to constitute a cause of action 
under CCP § 430.10(e) on the following grounds: 
[Repeat of the same ground as stated above.]  

 
 In ruling on the demurrer to the 5th and 7th Causes of Action, the court stated,  

 
            Cal. Code of Civil Procedure §430.30(a) specifically authorizes the court 
to consider, as ground for demurrer, any matter which the court must or may 
judicially notice under Evidence Code §§ 451 or 452.  The court may take judicial 
notice of plaintiff's own affidavits and unequivocal discovery responses based on 
plaintiff's personal knowledge, to the extent they contradict the complaint. [See 
Bockrath v. Aldrich Chem. Co., Inc. (1999) 21 Cal.4th 71, 83, 86.]    
 Here, Defendant has not identified the allegations that are inconsistent 
with or contradicted by Kendall’s or Lee’ deposition testimony.  Nor are the 
discovery responses cited by Defendant necessarily “unequivocal.” The 
allegations in the Third Amended Complaint are, hereby, not disregarded.  
Defendant has not demonstrated the discovery responses are inconsistent with 
or contradictory to the allegations in the Third Amended Complaint. The demurrer 
is not sustained on this ground.    

  
 Although Defendants’ goal was to have the delayed discovery allegations disregarded so 
that Plaintiff’s claim would be time-barred, the Court did not get that far in its ruling because 
Defendants failed to show the discrepancies between the deposition testimony and the 
allegations in the complaint.  The court never considered whether these causes of action were 
time-barred. Accordingly, CCP §438(g)(1) does not preclude Defendants from bringing the 
current motion.    
 
Merits 
  
 In this motion, Defendants argue the allegations in Paragraphs 84-90 are for “failing to 
disclose” information, a form of fraud, despite Plaintiff’s entitling this cause of action, “Breach of 
Fiduciary Duty.”  The breach of fiduciary duty claim in the 5th Cause of Action is premised 
entirely upon a fraud (concealment.)  Thus, the applicable statute of limitations is 3 years as set 
forth in CCP § 338.  The statute of limitations is governed by the gravamen of the complaint. 
Thomson v. Canyon (2011) 198 Cal.App.4th 594, 606 [gravamen consisted of breach of 
fiduciary duty, not fraud].”  In this case, unlike Thomson, the gravamen of the claim is fraud. 
    
 The Court agrees the 7th Cause of Action for Constructive Fraud is subject to the 3-year 
statute of limitations set forth in CCP § 338.  Moreover, the Court agrees with Defendant’s 
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argument that the gravamen of the 5th Cause of Action for Breach of Fiduciary Duty sounds in 
fraud and it is subject to the statute of limitations set forth in CCP § 338, rather than the catch-all 
S/L set forth in CCP § 343. 
  
 The allegations in the TAC do, however, show the existence of a fiduciary relationship 
between Plaintiff and the Bhak Defendants. (TAC, ¶85.) Plaintiff further alleges in ¶47 of the 
TAC, that Debtor Lee did not discover that Defendants had concealed material facts until 
October 2010. Plaintiff could not have discovered the wrongful acts, through the exercise of 
reasonable diligence, because she reposed great trust and confidence in Bhak.  Therefore, the 
statute of limitations was tolled.  (TAC, ¶48-49.)   
 
 “'If the plaintiff and defendant are in a confidential relationship there is no duty of inquiry 
until the relationship is repudiated. The nature of the relationship is such as to cause the plaintiff 
to rely on the fiduciary, and awareness of facts which would ordinarily call for investigation does 
not excite suspicion under these special circumstances.'  [Citation.]”  Alliance Mortgage Co. v. 
Rothwell (1995) 10 Cal.4th 1226, 1240.    
 
 Based on these allegations in the TAC showing the fiduciary relationship and the late 
discovery because of the trust reposed in Defendants, on the face of the complaint, it was timely 
filed and the motion for judgment on the pleadings is denied.  
 
Defendants’ Request for Judicial Notice 
 
 Defendants request the court to take judicial notice of the following documents: 
 

1. May 24, 2012 Initial Complaint by Janet Lee 
2. June 11, 2014 Order After Hearing re: Defendant Bhak’s Motion for JOP 
3. June 20, 2014 Third Amended Complaint (“TAC”) 
4. November 3, 2014 Order After Hearing re: Defendant Bhak’s demurrer to TAC 
5. November 24, 2014 Answer to TAC 

 
 Defendants failed to provide the court with a copy of the materials they request the Court 
to take judicial notice of and failed to make arrangements for the documents to be available. 
Technically, Defendants did not comply with Cal. Rules of Court, Rule 3.1306, but the request 
is unopposed. The court takes judicial notice of Items 2 and 4.  As to Items 1, 3, and 5, 
the court only takes judicial notice of the existence of these documents, not the truth of matters 
asserted therein. 
 
Defendant’s Objections to Evidence 
 
 In support of the Opposition, Plaintiff included the Declaration of Jordan Stanzler 
(Plaintiff’s counsel).  Attached to the Declaration are Exhibits 1-11, including excerpts of 
deposition testimony, expert testimony, and letters. 
 
 “A motion for judgment on the pleadings is subject to the same rules governing 
demurrers. Like a demurrer, the grounds for the motion must appear on the face of the 
challenged pleading or from any matter of which the court is required to take judicial notice, and 
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the plaintiff's allegations are accepted as true.”  Hardy v. America's Best Home Loans (2014) 
232 Cal.App.4th 795, 802.   The objections are sustained. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01376 
CASE NAME: ROMO  vs.  THE PEASANT & THE PEA 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY FRANCESCA HARVEY, GUADALUPE ROMO, JOSE LUIS HERRERA 
* TENTATIVE RULING: * 
 
Hearing off calendar.  Notice of conditional settlement filed 8/19/16. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01456 
CASE NAME: EMERY  vs.  KILGORE 
HEARING ON MOTION FOR CONSOLIDATION OF CASES 
FILED BY MARILYNN ANN KILGORE 
* TENTATIVE RULING: * 
 
Hearing off calendar due to order filed 8/25/16 in related case P15-00228. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01519 
CASE NAME: AUTOMOTIVE RESOURCE  vs.  KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON C15-01456 
SET BY MARILYNN A. KILGORE 
* TENTATIVE RULING: * 
 
See Line 3. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01529 
CASE NAME: BHP HOLDING  vs.  KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE C15-01456 
SET BY MARILYNN A. KILGORE 
* TENTATIVE RULING: * 
 
See Line 3. 
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 6.  TIME:  9:00   CASE#: MSC15-01530 
CASE NAME: SANTA MONICA  vs.  KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE C15-01456 
SET BY MARYLYNN A. KILGORE 
* TENTATIVE RULING: * 
 
See Line 3. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01876 
CASE NAME: JITBUNYACHOT  vs.  MSK DESIGN BUILD 
HEARING ON MOTION FOR SECURITY FOR COSTS OF NON-RESIDENT PLAINTIFFS 
FILED BY MSK DESIGN BUILD, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Security for Costs of Non-Resident Plaintiffs (“Motion for 

Security”) filed by Defendant MSK Design Build, Inc. (“MSK Design” or “Defendant”) pursuant to 

California Code of Civil Procedure § 1030. The Motion for Security relates to the two Non-

Resident Plaintiffs Songsri Sa Nguansap and Thanyamai Saengma (collectively, “non-resident 

Plaintiffs”). For the reasons described below, the Defendant’s motion is denied, without 

prejudice. 

Plaintiffs who reside outside of California may be required to post an undertaking to ensure 

payment of costs to a prevailing defendant. Section 1030, subdivision (a), provides, “When the 

plaintiff in an action or special proceeding resides out of the state, or is a foreign corporation, the 

defendant may at any time apply to the court by noticed motion for an order requiring the plaintiff 

to file an undertaking to secure an award of costs and attorney's fees which may be awarded in 

the action or special proceeding.” The plaintiff, however, will not be required to file an 

undertaking unless “there is a reasonable possibility that the moving defendant will obtain 

judgment in the action or special proceeding.” Cal. Code Civ. Proc. § 1030, subd. (b).)   

In its reply, Defendant suggests that it is Plaintiffs who must submit evidence showing that they 

have a reasonable possibility of prevailing.  To the contrary, since the reasonable possibility that 

defendant will prevail is part of the ground for the motion, the moving defendant bears the 

burden of proof on that issue.  (See Evidence Code section 500 [“a party has the burden of 

proof as to each fact the existence or nonexistence of which is essential to the claim for relief or 

defense that he is asserting.”])   

If the plaintiff fails to file an undertaking after the court determines the grounds for the motion 

have been established, the plaintiff's “action or special proceeding shall be dismissed as to the 

defendant in whose favor the order requiring the undertaking was made.” Cal Code Civ. Proc. 

§ 1030, subds. (c) & (d).) 

While it is undisputed that the non-resident Plaintiffs reside in Thailand, Defendant offers no 

facts as to the “reasonable possibility that [it] will obtain judgment in the action.” In the absence 
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of such facts, the Court denies the motion, without prejudice to a subsequent motion 

demonstrating a reasonable possibility that Defendant will prevail in the underlying action. 

 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00476 
CASE NAME: ALISE MALIKYAR  vs.  BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MALIKYAR 
FILED BY JOHN S. TOUNGER 
* TENTATIVE RULING: * 
 
The demurrer of Defendant John Tounger is sustained, without leave to amend. 

First, the Court notes that no opposition to the demurrer has been filed. 

Second, the Court previously sustained, without leave to amend, a demurrer of the other 

defendants to the First Amended complaint, on grounds of claim preclusion.  

Third, Mr. Tounger’s only alleged role in the facts alleged in the First Amended Complaint is that 

he purchased the property at the foreclosure sale on March 21, 2016.  (First Amended 

Complaint, Pars. 6, 15, 16.)  (In the demurrer, Mr. Tounger states that he subsequently sold the 

property.)  The First Amended Complaint does not make any specific allegation of any wrongful 

conduct by Mr. Tounger.  Only the First, Third, and Fourth Causes of action, which are stated to 

be “against all defendants” actually are directed at Mr. Tounger.  In essence, it appears that 

Mr. Tounger was named as a defendant in order to obtain complete relief.  Under those 

circumstances, the dismissal of the First Amended Complaint as to the other defendants 

necessitates the dismissal as to Mr. Tounger. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00476 
CASE NAME: ALISE MALIKYAR  vs.  BANK OF AMERICA 
HEARING ON OSC RE: WHY ATTORNEY HARFOUSH SHOULD NOT BE SANCTIONED 
FOR HIS FAILURE TO APPEAR AT CMC 8/3 
* TENTATIVE RULING: * 
 
Having received no response to the Order to Show Cause, Mr. Harfoush is sanctioned $200. 
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10.  TIME:  9:00   CASE#: MSC16-00476 
CASE NAME: ALISE MALIKYAR  vs.  BANK OF AMERICA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
If the ruling on Line 8 is not contested, the Case Management Conference will be vacated.  
Otherwise, parties to appear. 
 
 

  

11.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK  vs.  CLAYTON VALLEY CHARTER HIGH SCHOOL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CONTRA COSTA OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
Peremptory Challenge per CCP 170.6 filed by Clayton Valley Charter High School and 
Tim Murphy has been accepted.  Case sent to supervising judge for reassignment. 
 
 

  

12.  TIME:  9:00   CASE#: MSN16-0656 
CASE NAME: MATTER OF 125 EL TOYONAL, ORINDA CA 
HEARING ON CLAIMS ON SURPLUS FUNDS NOT YET DEPOSITED 
WITH THE COURT 
* TENTATIVE RULING: * 
 
Claimant JPMorgan Chase Bank, N.A.’s claim to surplus funds held by the Court is granted.  
The Clerk is ordered to refund to Claimant $19,970.17 from the funds held in this matter. 
 
 

  

13.  TIME:  9:00   CASE#: MSP16-01049 
CASE NAME: ESTATE OF JERLYN L. SMITH 
HEARING RE: PETITION FOR PROBATE OF COPY OF WILL AND FOR 
LETTERS TESTAMENTARY  /  FILED ON 07/19/16 BY VAN SMITH 
* TENTATIVE RULING: * 
 
It appears to the Court that this matter should have been filed as a motion or objection in either 

P15-01265 or P15-01047, and therefore should be dismissed.  Petitioner should be prepared to 

address this issue at the hearing. 
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The Court also notes, however, that if the case proceeds, Petitioner will need to: 
  
1. File a verified declaration by to address petition item 5.a(2) (a) or (b), was decedent 

divorced/never married or was spouse deceased at date of death? 
 

2. File a verified declaration to add deceased spouse, if deceased, with date of death to 

petition Item # 8.  LR 7.151(d) 

 

3. Verified declaration by petitioner to complete petition item # 6.b. 

 

4. File a verified declaration to add date of death of deceased children to petition Item # 8.  

LR 7.151(d) 

 

5. File a verified declaration to add Dellesia Onifade and her information to petition item # 8 

 

6. Verified declaration by petitioner to add his relationship to the decedent to petition item 

#8 

 

7. Proof of Publication.  PrC § 8120 

 

8. Have a Notice of Hearing and copy of petition mailed to Dellesia Onifade and file a Proof 

of Service with the court. 

 

9. File Corrected proof of service on Matthew Talbot (filed 8-12-16) with copy of Notice of 

Petition attached. 
 

  

14.  TIME: 10:15   CASE#: MSC15-00056 
CASE NAME: WILSON  vs.  R & J CONSTRUCTION, 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 

  

15.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
FAMILY LAW COURT TRIAL ESTIMATED AT 3:00 HOURS. 
* TENTATIVE RULING: * 
 
Hearing vacated. 
 
 

 

 


